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OPINION

On August 18, 1999, the victim, Kathy Driver, worked as a supervisor at Bradey County
Group Home, wherethe16-year-old defendant wasaresident. Accordingto theinvestigation report,
the victim had amost completed her work day when she met the defendant in the pantry. The
defendant informed her tha he wanted toleave the home and demanded that she provide him with
thedoor keys. When sherefused, the defendant searched her forthe keys. Unsuccessful in hisefforts,
the defendant jerked the telephone from the wall and wrapped the cord around the victim’s neck.
He then gagged her mouth, threw her to thefloor, removed he clothes and sexudly assaulted her.
Afterward, the defendant stole $3 from the victim’ s purse, found the door keys, and took possession
of the victim’s driver’s license. He then warned the victim: “I’'m taking your ID so if you call
anybody about this 1’1l know whereyou liveand I' [l come back and kill you.” Thedefendant drove
away in the victim’s 1997 Ford Mustang and, when found by the police, attempted to evade arrest.

The defendant, who was treated as an adult for this crime, did not testify at the sentenang
hearing. He did, however, confessto police that he had raped the victim, stolen her car and money
and tried to avoid capture by police. He denied having threatened to kill the victim.

I

The defendant initially argues that the trial court erred in calculding the lengths of his
sentences due to the misapplication of statutory enhancement factors. When thereisachallengeto
the length, range, or manner of service of a sentence, it isthe duty of this court toconduct ade novo
review with a presumption that the determinations made by the trial court arecorrect. Tenn. Code
Ann. 840-35-401(d). Thispresumptionis*conditioned upon the affirmative showing in the record
that the trial court considered the sentencing principles and all relevant facts and circumstances.”
State v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991); see State v. Jones, 883 S.\W.2d 597 (Tenn.
1994). “If the trid court applies ingopropriate factors or otherwise fails to follow the 1989
Sentencing Act, the presumption of correctnessfails.” Statev. Shelton, 854 SW.2d 116, 123 (Tenn.
Crim. App. 1992). Here, thetrial court found numerous enhancement factors generally applicable
to al of the offenses. It did not, however, determine whether each of the factors should be applied
to each of the convictions. Becausethetrial court failed to comply with the requirements of Ashby,
the sentences are not entitled to the statutory presumption of correctness. Our review is, therefore,
de novo asto the lengths of the sentences.

Our review requiresan analysisof (1) theevidence, if any, received at thetrial and sentencing
hearing; (2) the presentence report; (3) the principals of sentencing and the arguments of counsel
relativeto sentencing alternatives; (4) the nature and characteristicsof the offense; (5) any mitigating
or enhancing factors; (6) any statements made by the defendant in his own behaf; and (7) the
defendant’ s potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102, -103, -210;
State v. Smith, 735 SW.2d 859, 863 (Tenn. Crim. App. 1987).

Except for Class A felonies, the presumptive sentence is the minimum within the range if
there are no enhancement or mitigating factors. Tenn. Code Ann. § 40-35-210(c). If there ae
enhancement factors but no mitigating factors, the court may set the sentenceabove the minimum.
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Tenn. Code Ann. 8§ 40-35-210(d). A sentence involving both enhancement and mitigating factors
requires an assignment of relative weight for the enhancement factorsas a means of increasing the
sentence. Tenn. Code Ann. §40-35-210. The sentence may then be reduced wi thin therange by any
weight assigned to the mitigating factors present. 1d. The weight given to each factor iswithin the
trial court’s discretion provided that the record supports its findings and it complies with the
Sentencing Act. See Ashby, 823 SW.2d at 169.

For a Range | offender, the appli cable range for the offenses of robbery and aggravated
assault, both Class C felonies, is from three to six years. The range for rape a Class B felony, is
from eight to 12 years. Evading arest can be classified as a ClassE or Class D felony, depending
onwhether theflight or attempt toelude arrest createsarisk of death or injury toinnocent bystanders
or other third parties. See Tenn. Code Ann. § 39-16-603(b)(3). In the judgment, the defendant’s
evading arrest convictioniserroneoudly listed asa Class D felony. Theindictment, record, and plea
bargain agreement clearly indicate, however, that the defendant was properly charged and convicted
for the Class E felony offense of evading arrest. For aRange | offender, evading arrest ranges from
onetotwoyears. At the conclusionof the sentencing hearing, thetrial court set five-year sentences
for the robbery and aggravated assault convictions and atwo-year sentencefor evading arrest. The
sentences were ordered to be served concurrently. Thetrial court ordered a consecutive 10-year
sentence for therape conviction, establishing the effective sentence at 15 years.

The trial court found the following enhancement factors applicable without making any
differentiationsasto the four offensesat issue: (1) The defendant hasaprevious history of criminal
convictions or criminal behavior in addition to those necessary to establish the appropriate range;
(10) the defendant had no hesitation about committing acrimewhen therisk to human lifewas high;
(16) the crime was committed under circumstances under whichthe potential for bodily injury to a
victimwasgreat; and(20) the defendant was adjudicated to have committed a delinquent act or acts
asajuvenilethat would constitute afelony if committed by anadult. SeeTenn. Code. Ann. § 40-35-
114. The trial court found the following mitigating factor to be applicable: that the defendant
becauseof hisage or youth lacked substential judgment incommitting the offense. See Tenn. Code
Ann. 840-35-113(6) . Thetrial judge, however, placed greater emphasi son the enhancement factors
in determining the length of the various sentencesimposed and set the Class C felonies at two years
above the minimum, the Class E felony at the maximum, and the Class B felony at the midpoint.

First, the defendant argues that the trial court erred by enhancing his sentencesunder Tenn.
Code Ann. § 40-35-114(1). We agree. For offenses committed after July 1, 1995, juvenile
adjudications can only be considered under Tenn. Code Ann. 8§ 40-35-114(20), which providesfor
an enhanced sentence if the juvenile offense would have been afelony if committed by an adult.
Statev. Glynnon Bradshaw, No. 01C01-9810-CR-00439 (Tenn. Crim. App., a Nashville, Sept. 22,
1999). Of the defendant’s prior crimes, only attempted automobile theft could have posdbly
qualified as afelony if committed as an adult. See Tenn. Code Ann. § 39-12-101; see also Tenn.
Code Ann. 8§ 39-14-103. Because the juvenile offense was considered under enhancement factor
(20), however, it cannot also be considered under enhancement factor (1). See Tenn. Code Ann. §
40-35-114.




Next, the defendant arguesthat thetrial court erred by applying Tenn. Code Ann. 88 40-35-
114 (10) and (16). He asserts that ahigh risk to human life and a great potential for bodily injury
areinherent in each of the offensesfor which hewas convicted. See Tenn. Code Ann. § 40-35-114.
Enhancement factors may not be used to enhance a sentenceif they are” essential elements of the
offense.” Statev. Poole, 945 S.W.2d 93, 95 (Tenn. 1997). Aggravated assault occurswhen aperson
causes serious bodily injury to another or uses or displays a deadly weapon. Tenn. Code Ann.§ 39-
13-102. Thiscourt has previously held that enhancement factors (10) and (16) cannot be applied
to the offense of aggravated assault, as they are inherent in the offense. State v. Hill, 885 S.W.2d
357, 363-64 (Tenn. Crim. App. 1994). Therefore, neither Tenn. Code Ann. § 40-35-114(10) nor
114(16) may be used to enhance the defendant’ s sentence for aggravated assaullt.

Rape occurs when there isan unlawful sexual penetration of avictim by a defendant when
(1) thereisforce or coercion; (2) the victim did not consent and the defendant knows or has reason
to know the victim did not consent; (3) the defendant knows that the vidim is mentally defective,
mentally incapacitated, or physically hdpless; or (4) the sexual penetration is accomplished by
fraud. Tenn. Code Ann. § 39-13-503. That the defendant had no hesitation about committingaaime
when therisk to human lifewashigh, or that the crimewas committed under circumstancesin which
the potentia for bodily injury to the victim was great, is not necessarily inherent in the offense of
rape. Enhancement factors (10) and (16) are properly applied when the proof shows harmful or
physically threatening conduct clearly beyond what is necessary to prove the underlying offense.
State v. Williams 920 SW.2d 247, 260 (Tenn. Crim. App. 1995). In the investigation report, the
victim stated that the defendant wrapped a tel ephone cord around her neck and placed agag in her
mouth. Clearly, thedefendant’s adtions demonstrate aculpability dstinct from and appredably
greater than that which isincident to the crimeof rape. Thus, thetria court properly applied Tenn.
Code Ann. § 40-35-114 (10) and (16) to the rape conviction.

A robbery occurs when thereis anintentional or knowing theft of property from the person
of another by violence or by puttingthepersoninfear. Tenn. Code Ann. § 39-13-401. Thestipul ated
facts establish that after the rape, the defendant led the victim to the office, where he took the
victim’ scar keys, her identification and twoto threedollars. Hetold the victim that hewould return
tokill her if she called the police. The defendant then ordered the victim to unlock the door, so that
he could leave. Our supreme court has held that enhancement factors (10) and (16) arenot, as a
matter of law, essential elements of the offense of robbery and may be properly utilized when
imposing asentence for robbery so long as the facts which establish the el ements of the offense are
not also relied upon to establish the enhancement factors. Statev. Lavender, 967 S.W.2d 803, 809
(Tenn. 1998). Here, the defendant forcibly detained the victim and threatened to kill her if she
revealed his crimes. The telephone cord around the victim’'s neck and the gag in her mouth were
exacerbating circumstances. Each presented risksto human life and a potential for bodily injury.
In our view, enhancement factors (10) and (16) were properl y gpplied to the robbery.

Next, the defendant contendsthat thetrial court erred by applying enhancement factors (10)
and (16) to hisconviction for evading arrest. That offense occurs when a person, who has been
arrested or knows that an officer is attempting to arrest him, intentionally flees from law
enforcement. Tenn. Code Ann. § 39-16-603. In hisstatement to police, the defendant admitted that
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hewas attempting to elude police officers, but did not recall how fast hewastravelinginthevictim’'s
car. The defendant had to stop when he turned onto a dead-end road. Thereisno other evidencein
the record that would establish either the applicability of either one of these enhancement factors.
Becausethereis no supporting proof that the defendant’ s actions in evading arrest actually posed a
high risk to the lives of other motorists or pedestrians or that there was a great potential for bodily
injury, the enhancement factors were improperly applied to this conviction.

Findly, the defendant arguesthat thetrial court erred by applying Tenn. Code Ann. § 40-35-
114 (20). He claims that there is no juvenile adjudication set forth in the record that would be
considered afelony conviction if committed by an adult. We must agree.

The defendant had a prior juvenile offense for attempted automobile theft on October 4,
1996, for which he received a one-year peiod of probation. The state contends that although the
record does not indicate the grade of theft involved, the fact that the defendant received a sentence
longer than 11 months and 29 days is conclusive proof that the conviction wasafe ony. It argues
that 11 monthsand 29 daysisthe maximum sentence any defendant may receive for amisdemeanor
and any period of probation greater than that amount must be afdony.

When a child is found to be delinquent, a juvenile court may place the child on probation
under conditionsand limitationsset by thejudge. SeeTenn. Code Ann. 8§ 37-1-137(a)(1)(A). Thus,
the juvenile court had the authority to order an indefinite period of probation regardless of whether
the offense was a misdemeanor. Furthermore, even if the state had proven that the automobile the
defendant attempted to steal was valued at greater than $500, but less than $1,000, it would not
constitute afelony. Because criminal attempt is one gradelower than the offense attempted, the
offense would have been equivalent to a Class A misdemeanor. See Tenn. Code Ann. 39-12-107.
For the enhancement factor to apply, the state had to submit proof that the automobilethe defendant
attempted to steal was valued at $1,000 or more.

In sum, thetrial court properly applied enhancement factors (10) and (16) to the defendant’s
sentence for robbery, but improperly applied factors (1) and (20). Because the minimum sentence
for the robbery conviction is three years, and two enhancement factors are goplicable, afive-year
sentenceis appropriate. None of the enhancement factors were properly applied to the defendant’ s
sentencesfor aggravated assault and evading arrest. Asaresult, those sentences are modified to the
minimum, three yearsand one year, respectively. Becausethesesentenceswereordered tobe served
concurrently, the defendant’s effective concurrent sentence remains at five years. Findly,
enhancement factors (1) and (20) were misapplied to the defendant’s rape conviction. Two other
factors do apply. Thus, amid-range sentence of 10 yearsis appropriate.

I
Next, the defendant arguesthat the trial court erred by imposing consecutive sntences. We
disagree. Prior to the enactment of the Criminal Sentencing Reform Act of 1989, the limited
classificationsfor theimposition of consecutive sentenceswere set out in Gray v. State, 538 S.W.2d
391, 393 (Tenn. 1976). In that case, our supreme court ruled that aggravating circumstances must
be present before placement in any one of the classifications. Later, in State v. Taylor, the court
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established an additional category for those defendants convicted of two or more statutory offenses
involving sexual abuse of minors. There were, however, additional words of caution:

[ C]onsecutive sentences should not routinely beimposed . . . and . .
. the aggregate maximum of consecutive terms must be reasonably
related to the severity of the offensesinvolved.

739 S.\W.2d 227, 230 (Tenn. 1987).

The Sentencing Commission Comments adopted the cautionary language. Tenn. Code Ann.
8 40-35-115 Sentencing Commission Comments. The 1989 Act is, in essence, the codification of
the holdingsin Gray and Taylor; consecutive sentences may be imposedin the discretion of thetrial
court only upon a determination that one or more of the following criteria exist:

(D) The defendant is a professional criminal who has knowingly
devoted [himself] . . . to criminal acts as a major source of
livelihood;

(2 Thedefendant isan offender whoserecord of criminal activity
IS extensive,

)] The defendant is a dangerous mentally abnormal person so
declared by a competent psychiatrist who condudes as a
result of an investigation prior to sentencing that the
defendant’s criminal conduct has been characterized by a
pattern of repetitive or compulsive behavior with heedless
indifference to consequences,

4) The defendant is a dangerous offender whose behavior
indicates little or no regard for human life, and no hesitation
about committing a crime in which the risk to human lifeis
high;

5) The defendant is convicted of two (2) or more statutory
offensesinvolving sexual abuse of aminor with consideration
of theaggravaing circumstancesarising fromtherel ationship
between the defendant and victim or victims, the time span of
defendant’ s undetected sexual activity, the nature and scope
of the sexual acts and the extent of the residual, physical and
mental damage to the victim or victims;

(6) Thedefendant is sentenced for an offense committed whileon
probation;

(7) The defendant issentenced for aiminal contempt.

Tenn. Code Ann. § 40-35-115 (b).

Thelength of the sentence, when consecutive in nature, must be “justly desaved inrelation
to the seriousness of the offense,” Tenn. Code Ann. 8§ 40-35-102(1), and “no greater than that
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deserved” under the circumstances, Tenn. Code Ann. 8 40-35-103(2); State v. Lane, 3 S\W.3d 456
(Tenn. 1999).

In imposing consecutive sentences, the trial judge made the following statement:

The State has proposed that . . . paragraph (4) is applicable
under the consecutive sentencing provisionsof 40-35-115, subsection
(b); “That the defendant is a dangerous offender whose behavior
indicates little or no regard for human life, and no hesitation about
committing a crime in which the risk to human life is high.” The
presentence psychosexual report prepared by the peope set forth
there so indicates that this is a problem you have because of the
evaluation that they havedone. Andsir, | would further show that the
... thisaleged statement was made by you at the time of the act, that
after you completed the rape, you took threedollars and her driver’s
license, and told the victim that you were taking her 1.D. so that you
—if she called anybody about this, you would know where she lived
and that you would come back and kill her. | find that dl of those
matters collectively show that the State has met the requirements set
forth in paragraph four of that subsection on consecutive sentences.

In Gray, our supreme court ruled that before consecutive sentencing could be imposed upon
the dangerous offender, as now defined by subsection (b)(4) in thestatute, other conditions must be
present: (a) that the crimes involved aggravating circumstances; (b) that consecutive sentences are
anecessary meansto protect the public from the defendant; and (c) that the term reasonably relates
to the severity of theoffenses. In State v. Wilkerson, 905 S.\W.2d 933, 938 (Tenn. 1995), our high
court reaffirmed those principles, holding that consecutive sentences cannot be required of the
dangerous offender “unless the terms reasonably relae€ | to the severity of the offenses committed
and are necessary in order to protect the public (society) from further criminal acts by those persons
whoresort to aggravated criminal conduct.” TheWilkerson decision, which modified somewhat the
strict factual guidelinesfor consecutive sentencing adopted in Statev. Woods, 814 S\W.2d 378, 380
(Tenn. Crim. App. 1991), described sentendng as a“human process that neither can nor should be
reduced to a set of fixed and mechanical rules.” Wilkerson, 905 SW.2d at 938. The elements
adopted in Wilkerson as required for a finding of dangerous offender are as follows: that the
sentences (1) are reasonably related to the severity of the offenses committed; (2) serve to protect
the public from further criminal conduct by the offender; and (3) are congruent with general
principles of sentencing. 1d.

Thetrial court concluded that the defendant was a dangerous offender, but did nat address
any of the Wilkerson factors. Nevertheless, the record supports the imposition of consecutive
sentences. First, the term reasonably relates to the severity of the offenses. Proof adduced at the
sentence hearing showsthat the defendant threw the victim to the floor, wrapped a telephone cord
around her neck, gagged her, ripped off her clothes, raped her, and threatened her life. Afterward,
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the defendant robbed the victim and stole her car. Second, the defendant has an extensive criminal
history and consecutive sentences are necessary to protect the public against further criminal
conduct. Amongthedefendant’s prior convictionsare four counts of theft, four countsof violating
probation and community placement, possession of drug paraphernalia, attempted auto theft,
aggravated criminal trespassing, and assault. Finally, the imposition of consecutive sentences is
congruent with general principles of sentencing, because of the severity of the offenses and the
aggravating circumstances involved.

In conclusion, the defendant’ s sentence for robbery remains & five years. His sentencesfor
aggravated assault and evading arrest are modified to threeyearsandoneyear, respectively. Because
these sentences were ordered to be served concurrently, the defendant’s effective concurrent
sentenceremains at fiveyears. Finaly, the defendant’ s rape conviction remains at 10 years. The
defendant’ s effective sentence, as modified, remains 15 years in the Department of Correction.

GARY R. WADE, PRESIDING JUDGE



